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Thank you for inviting me to speak to you this evening about copyright and the arts. I have no particular expertise in this area, but in earlier phases of my overly chequered career, I stepped into the quicksand of copyright law and practice once or twice, and had experiences that may be useful to consider.


The first was in 1965, when I wrote the report of Seminar ’65 for the Canadian Conference of the Arts, which indignantly called upon the Government of Canada to get on, urgently, with reform of the Copyright Act of 1924. The second was nearly twenty years later, in 1983, shortly after I became the Assistant Deputy Minister, responsible for cultural agencies, policies, and related matters, of the Department of Communications. I was invited to attend a meeting of senior officials, chaired by the ADM of Corporate and Consumer Affairs, gathered to discuss the possibility of preparing amendments to, or a replacement for, the still extant Copyright Act of 1924. I thought I had walked into a Kafka-esque dream, for in a huge room, around an equally huge table, were gathered at least sixty people. The sight and sound of so many bureaucrats droning on about this subject for something over three hours was rivetting for me, and it looked and sounded as if such meetings had been convened regularly since 1925.


Since the Department of Corporate and Consumer Affairs seemed to me, by definition, to be an unlikely advocate for artists, for whom copyright was originally created and developed, my colleagues and I persuaded our Minister, Francis Fox, to persuade the Minister of Corporate Affairs, André Ouellette, to let us take over the file to prepare the legislation and be responsible for its passage through Parliament; this shifted the weight or emphasis from the user to the creator. A good first step. Thereafter, we promised, the brand new act could go back to DCCA to be administered. 


To prepare myself for this process, I read the three-volume reports of the Ilsley Royal Commission of 1954-60, which published its findings in 1957, 1958, and 1959. Frank Key and a staff of two replaced the committee of sixty and prepared the first Cabinet Document, and the process had begun.


Soon afterward, at least soon by the Ottawa clock, I moved on after three years at DOC, and indeed I lost interest at that point because copyright reform was so lengthy and life was so short. There was a lot of tension around the issue, incendiary fires has to be squelched, uprisings put down, and other forms of opposition to common sense had to be bought off in one form or another. I was reminded of the inscription I saw carved into the lintel over the door of the legislature in Tamil Nadu, a southern province of India years ago: it said ‘Government Work Is God’s Work.’ A noble thought, yet two weeks after I left, the legislators were hurling chairs at each other, wrestling each to the floor, and indeed creating a chaotic and uncontrolled donnybrook, albeit, I presumed, in the name of the deity. 


Indeed, and with the advantage of hindsight, it seems to me that copyright reform has to be an almost continuous process, since new technology, expanding markets, global trade, changing mores, and many other factors make it necessary.


In its simplest form (an odd phrase to conjure with in this context, perhaps), copyright acknowledges a property right. A toll road is an early form of it, as were canals and locks, where access for a fee was a commercial business. Similarly, an inventor is given a patent, or legal protection, to exploit a creation. However, inventors chasing after a particular idea all at once, can lead to pile-ups on the highway of progress. An example, cited in the The New Yorker recently, was the rush for airplane patents before the First World War. The ensuing gridlock was broken by the advent of the war and the US government’s intervention to legislate a patent pool with licence requirements.


In the world of the arts the issues of copyright become seriously complicated, and may be difficult for laymen to understand. Each discipline has different needs and requirements, and the nuances in each are legion. The situation reminds me of a wonderful cartoon of a man watching an act of levitation and saying “I say it can’t be done, and furthermore I want it stopped!”


At the University of Toronto I was in a Gilbert and Sullivan production of The Pirates of Penzance, a satire about copyright and about the American publications of G&S creations without payment, a practice that irked Charles Dickens and other English writers. The American buccaneers were clearly not playing cricket, as gentlemen ought to do. However, the English are not above exploitation of resources, creative or otherwise, and, as one wag said, the reason the sun never set on the British Empire is because God didn’t trust the English in the dark.


Each art is different, as I mentioned, and requires various discipline-specific regimes. The performing arts range from opera, theatre, dance, music; music itself breaks into a multitude of distinct fields from classical, folk, popular, jazz, to ring tones; the visual arts from painting and sculpture to design, typography, photography, film, video, and architecture; the literary arts, which my colleague is going to address, range from poetry and fictional prose, to periodic articles, academic treatises, history, philosophy, and so on, all areas prone to the temptation of plagiarism. This vast basketful of human activities covers a wide spectrum of markets, from huge commercial industries to wholly subsidized work often centred on a single individual. This is all compounded by technologies that now provide instant availability, direct distribution, global reach, multiple systems of exploitation through DVDs, CDs, traditional publications, or digital formats on the Internet.


Piracy is also somewhat easier with the changes in technology and the shrinking of the globe. Stopping leaks is creating numerous full-time jobs, and it certainly made Jack Valenti rich. Yet laws without enforcement are hollow.


With all the money in play and the potential so high in so many ways, one might think that out-and-out war would be inevitable or necessary, as creators and users vie for control or access, or come to blows about fees and fairness. However, I’m a pacifist and I believe in arbitration – either submitted to or enforced – because it’s simply a better way. The rule of law and enforced regulation ultimately serve the best interests of both creators and users.


It seems to me that the principles upon which copyright is based are fundamentally simple and definable. First, there needs to be protection for creators. They need to be nourished, encouraged, and compensated. Second, the audience needs to have efficient access to all works of the imagination. These two meet in the marketplace where what is private (but not too much, because being overly protective can lead to a waste or dearth of talent) and what is common (but not too common, because too much can be destructive and disparaging of talent) enjoy, or perhaps the right word is obtain, the financial, material, aesthetic, and spiritual necessities that both bring to the exchange.


Two last thoughts: I recognize the importance of the legacy or heritage that artists may wish to pass along to their descendants. However, I would opt for shorter protection periods after the artist’s death. The reconciliation of the differing periods that different countries now adopt has to be addressed, but legislators need to discount the corporate (and greedy) motivations of such firms as Disney.


Second, copyright is a perpetual battlefield on which the continuous drama of human invention and its absorption by society is worked out. On some days it is more like a soap opera, but one thing is clear: just as in the field of the arts the philistines are never completely vanquished, human nature being what it is, so in the field of copyright the need for protection and the need for access is a constantly shifting balance.


Copyright is an essential part of the world’s infrastructure. Those charged with responsibilities to regulate and officiate in this field, must be ever be on guard against the human impulse to greed, theft, duplicity, naiveté, and chicanery. And they must be on the lookout for other dangers: devious pirates, rapacious producers, and perfidious agents.

